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BRIEF OF APPELLANT 
DIAMOND SHAMROCK CORPORATION 


Judgment Appealed From 


The Judgment appealed from was signed by Hon Kobert 
. Carter, USD, on May 9, 1975 and entered on May 


IN (1ooa-toba).” Judge Carter’s opinion (120a-134a) 


reported in Ins, L. Rep. (Fire & Casualty Cas.) at 75-792, 


Statement of Issues Presented for Review 


(1) Was appellant) Diamond Shamrock Corporation 


(“Diamond”) entitled to a declaratory judgment that there 


had heen two occurrences for purposes of Diamond's insur 
ance policies from The Aetna Casualty and Surety Com 
pany (‘Aetna’) and The THlome Insurance Compan) 
(“Home”) or, as the Distriet Court held, wa Llome entitled 
to a declaratory judgment that there had been four oceur- 


rences? 


(2) Did the Distriet Court « 
Diamond’s favor ambiguities in the insurance 


Ilome and Aetna with respect to the numbet 


(2) Did the unecontroverted evidence a 
tom and usage within the insurance 
Distriet Court to find that there had 


for purposes of Diamond’s policies From 
| | 


(4) Did the affidavits submitted by 
Ilome create genuine issues of fact 
eluded the District Court from grant 


suinmary judgment? 


Statement of the Case 


A. Nature of the Case, Course of Proceedings and 
Disposition. 


Ihe present case Is an action for declaratory ju 


pursuant to 2S US... PO1-2202 and was commence 


I] ne against Diamond and Aetna on September 24, 
} 


Home's complaint (Sa-9a) sought a det rinination thi 


purposes of Diamond's primary insurance polices 
Aetna and Diamond’s excess policy with Home, there 
heen four “occurrences” with respect to damage caused 
defective goods which Diamond produced. 

Home moved for summary judgment by notice 
dated October 28, 1974 (10a-23a). Diamond answere 
complaint (40a-48a) and cross moved for stunmat 


ment on November 5, LO74 (24a-48a); Aetna answered 


also cross moved for summary judgment on 
3, '974 (46a-52a). 


papers, Home submitted the affidavit of 


Division Supervisor, Robert H. Burns, 


to October 21, 1974 (“Burns Affi 


Diamond submitted with its motion papers affidavits of 
‘ollowine persons: (1) Charles M. Ely, Manager of Agri 
Research and ‘Technical Services for Diamond’s 
and Anima Health Division, sworn and 
to October 31, 1974 (“Ely Affidavit’; 28a-29a) ; 
don Steward, Production Manager for Nutrition 
alth Produets at Diamond’s Harrison, New 
d subseribed to October 
iit) Marvin T. 
f Feed Supplements in Diamond’s 
Health Division, sworn and subseribed 
(“Grieder Affidavit’; 52a-38a)3; (iv) 


S4a-35a): and (v) Michael Collin 
nt of Alexander & Alexander, Ine., 
November 4, 1974 ("Collins Affi 


its motion papers the affidavit of 
manager of the New York 
sworn and subseribed to Novem 
(“autfmann Affidavit’; 50a-52a). 
answering papers (538a-119a) on November 
contained the affidavit of Arthur J. Mella, 
Home's HMxeess Claims Manager, sworn and subscribed to 
November 20, 1974 (‘Mella Affidavit’; 55a-62a). Diamond 
and Aetna submitted a joint reply memorandum dated 


Deeember 12, 1974 


the District ¢ 
la-lj4a) . ranting 
d denving defer 


Proce 


Carter 


B. Statement of Relevant Facts. 


Nhe present case stems From 
the full extent of its ability 
Msurance porwey, 
The events which ¢ 
Diamond and Home are 
Supe reoncentrates 
~on, New Jersey (“Elv Affida 
is melted to form a blend and Diamond someti 
resin in that form to customers (“Ely Affidavit” at 


29a), After melting to form a blend 


, the resin is sometimes 
mixed in corn oi an d to customers in that form ("— 
\ffidavit” at 73; 28 _ finally, the resin after melting 


and mixing with corn oil is sometimes shipped to Diamond’s 


itamin premix plants at Louisville, Kentucky, Van Buren, 


Arkansas, and Fresno, California, for the production of dry 
Vitamin D3 concentrates (“Ely Affidavit” at {33 2Sa-29a). 

In the course of manufacturing operations at Diamond’ 
Harrison, New Jersey plant, two lots of superconcentrated 
Vitamin D3 resin were produced and denominated as lot 
C498 and C500 (“Steward Affidavit” at €2: 


two lots of blended suy ‘oneentrated Vitamin DS resin 


were subsequently mixed with corn oil and antioxidants at 


Harrison and then shipped to Diamond's plan: in Louisville 


(“Steward Affidavit” at §2: 50a-5la). 


Hor 


a 


nond personne! cdeter- 


‘$98 and lot ( 


500 had been ren- 
4 accidents whieh oecurred 
meltine and blending at the Harrison plant—prior to 


Yinnond’s plant im Louisville (115 Affidavit” 


i: “Steward Affidavit” at |35, 3la). 

At Diamond's Louisville plant, lots C498 and Co00 were 
sprayed onto corn cob fractions to make four lots of Nop 
dex “200” ([fome’s Statement pursuant to General Rule 

at T4(c). YZa); Diamond’s Statement pursuant to 
(ieneral Rule 9(¢) at (1, 25a-26a). The tour Louisville lots 
were thus defective because the Harrison lots C498 and 
(500 had been defective (Opinion at 3; 123a).* 
Diamond sold the four Louisville lots to Central sova 


Corporation (“Central Sova’) which used them in making 
chick eed. Central Sova in turn sold its chicken feed 
product to numerous chicken farmers who ultimately suf 
fered property damage because their poultry. ngestion of 
the defective chicken feed resulted in “various affliction 
including rickets, abnormal growth, defective egg produc 
tion and death” (Opinion at 3; 123a). 

Central Sova has heen engaged in settling claims mad 
by the damaged chicken farmers and Diamond concedes its 
liability to Central Sova in the amount ol these claims 


(Opinion at 3; 125a). 


\t all times relevant, Diamond&was nsured with respect 


nroperty damage en ised by its foods or yroducts under 
| | 


comprehensive liability poles issued by Aetna (the 


“Aetna Underlying Policy”) and under the Home Excess 


Policy. The Aetna Underlying Policy (110a-119a) Insure 


Diamond against liability for property 
$250,000 per occurrence, subject to a deductib £100,000 


per occurrence (Home’s Statemen . { CGieneral 


Rule O(g¢) at 71-2, 20a: Diamond’s Statement Pursua 


to General Rule 
Under the Aetna Underlying Policy, the “named insured’s 


products” were defined as: 


goods or products manufactured, sold, handled or 


? { 
Lhe 


distributed by the named insured or by others 


4 1 
‘Ontamer thereol 


ing under lis name, including any « 


(other than a vehicle), but named insured’s produc 


tt include a vending machin rany prope rty 


than such container, rente located for 


others but not sold. 


Under the definitions in the Aetna Underlying Policy, 


“OCCULTTEONCE means an accident including continuous 


to conditions, Ww ‘+h result i} 


rv repeated exposure 


expected 


bodily injury or property damage neither 
nor intended from the standpoint of the insured 


Additionally, the Aetna Underlying Policy contains a 


“batch clause VIHICH STE san relevant part: 


LIABILITY 


SIDERED 


(Diamond’s Statement pursuant to General Rule 9(¢) at 
{1, 25a- 26a; Joint Submission, 11 


The Home Excess Polies indemnified Diamond up to 


$5,000,000 per occurrence for liability arising out of prop 


damage in exe f the Aetna Underlving Poliey’s 
verage, si t to the same definitions as in the unde 
lying poles Affidavit” at §'{3-4, 13a; Diamond’s 
Statement pursuant to General Rule 9(g) : , Zoa-2ba). 
Based upon its intent and understanding with respect to 
occurrence as Clarified by the “batch clause”, 
Diamond has taken the position that there were two occur 
rences for purposes of its policies with Aetna and Ilome, 
i.e. one occurrence for each of the two defective lots pro 
Harrison plant from whieh property damage 
*s Statement Pursuant to General Rule 9(¢) 
llome, on the other hand, contends that 
‘currences, one for each of the 
Louisville lots sold to Central Sova. (llome’s State- 
ment pursuant to General Rule 9(2) at 96; 23a). 
Both Diamond and Aetna offered evidence in the Green 
\ffidavit (S4a-56a) and the Kaufmann Affidavit (50a- 
the intended meaning of “oeeurrence”, 
as insurance industry custom and usage pertaining 
hat term as clarified by the batch clause. Briefly sum 
marized, this evidence indicated that Aetna had provided 
general liability coverage for Diamond fo 
ars (“Kaufmann Affidavit” at §2: 50a). During that 
time, the Aetna polier s contained a bateh clause identical 
to the one in the present Aetna Underlving Poliev (“Green 
ine Affidavit” « Dd, doa-36a; Kaufmann Affidavit at "2, 
nO0a). 
In November 1966 the National Bureau of Casualt 
derwriters adopted for insurance industry use a 


reneral liability poliey which eliminated the 


and defined “occurrence” as it appears in the present \etna 


Underlying Policy; this was done because the National 
sureau believed that the new definition of oeceurrenee had 
same effect as the bateh clause (“Greening Affidavit” 


2-3, S4a-35a: “Naufmann Affidavit” at 993-4, 50a-5la). 


Diamona 


hruary L966 for 


the renewal date of Februai 
der, as the insured’s broker. 
to find one whieh would retai 
30a). 
26a) states that Alexander & Alex: 


ing a continuation of the batch cl: 


. Was to clarify 
loss ineurred b 
cept of an oceurrence, 
on a cost plus basis 
the carrier by the 
loss in the primary ¢é 


Alexander & Alexandet 
policy in February 1960 
clause, so that there woul 
each bateh or lot with re 


ocelul red. 


insisted on 

sses under the 
tive rating plan and it was to 
keep to a mihinium Consistent 
lan| occurrence ti thy niunhes 
nuount losses. ‘This was understood 


parti » the insurance contrac 


As to insurance industry custom > d usage with respect 
to the bateh elause, the Collins Affidavit at {4 (3Sa) indi- 
cates that once a batch or lot aequires a separate integrity 
and an administrative number for accounting and produc 
tion purposes, a lot within the meaning of the batch clause 
comes into existence. Thus, the number of oceurrences 


derives from the number of identifiable tots which are first 


produced and to which an accideut occurs or has occurred, 


Mella Af 1) 


ime v-\ de understand 


tation of Insurance policies 


final arbiter of the meaning of an insurance 
a Court ¢: ra upon to erpet it, and 


ct policies based pon the com 
popular meaning of the words used therein 


+ 


also purports to contradict the Green- 


1 Kaulinann Affidavits with respect to the intention 
National Bureau of Casualty Underwriters in its 
L9Q66 re i lefinit 


tion of occurrence. Yet Home's 


alhe nt offers only two irrete 


vant documents: an October 6, 


1964 memorandum (65a-7La 


and an address (72a-Sha) by 
one R. J. Wendorff at a 1966 section meeting of the Ameri 


ean Bar Association, ose references to the definitional 
changes made in “occurrence” pertain only to recurrent 


of whether an “occurrence” took place within tl 


time 
of a policy’s coverage, rather than the issue here of 


how many oecurrences there were 


Mella Affidavit at [13 (60a-6la) attempts 
tro 1 Collins Affidavit as to insurance industry 


and usage concerning the batch clause. Jlome’s affiant, 


states that he is unaware of any 


such cus 


leseribed in the Cellins Affidavit (60a) 


ARGUMENT 


The plain meaning of both “oceurrence” and the bateh 


clause required the District Court to hold that there had 


heen two occurrences for purposes of Diamond's policies 


from Home and Actna. The District Court shonld have 
applied the rule of contra proferentem to resolve any ambi 


guity as to the number of occurrences in favor of Diamond, 


the insured, and against Hom The uneontroverted « 
dence as to insurat indus 


respect to the hateh clause clearly mandated a dete 


tion that there had been two occurrences under Diamond’ 
policies with Home and Aeti Alternatively, the District 
Court failed to reeounize that there existed genuine issues ol 
fact about insurance industry custom and usage as to 


hatch clause and should have denied all parties’ motions for 


summary Judgment, 


A. The District Court erred in applying the policy 
definition of occurrence 


At all times relevant, the Aetna Underlying Policy 


defined “occurrence” as 
an accident . which results in bodily injury. or 


property damage neither expected nor inten led from 


the standpoint of the insured 


This definition the Home Excess Policy adopted by refes 
ence, As can be readily apprehended from the words then 
selves, an “occurrence” requires the presenee of two factor 
there must be (1) an aecident and (2) the accident must 
result in bodily injury or property damage, neither expected 
nor intended from the standpoint of the insured In this 
case, there were two accidents, Namely the two production 
mistakes at Diamond’s Harrison, New Jersey plant whieh ‘ 
vielded the two defective lots of Vitamin Do resin. These 
two accidents in the production of Vitamin D3 resin each 
resulted in damage to the property of poultry farimnes 
Since there were two accidents, each of which resulted in 
property damage, there were thus two occurrences for 
purposes of Diamond’s policies from Home and Aetna. 


Mie District Court, however, departed from the plaim 


meaning of “oeeurrence” co hold that there had been an 


Oa) 
hased upon the District 
Court's iisappl tion of Arthur A. Johnson Corp. 
Indemnity Co. 7 N.Y.2d 222, 164 N.B.2d 704, 196 N.Y.S.2d 
yf) and s/flarttord tecident a Indemnity Co. v. 
Ws oski, 33 N.Y.2d 169, 305 N.E.2d 907, 350 N.Y.S.2d 

1973). Neither of these cases is directly relevant to 
the interpretatior of “occurrence” in Diamond’s poll les 


‘th Jlome and Aetna since neither ease involved a defi- 


nition of that term corresponding to the one presente 
here. 1] yson ease involved an insuranee pol cover 
ing “injury ... caused by accident,” where “ac Was 
efined. The We olowshi case involved an ; utomobile 

byilit Olle with a limitation on liability “per oeceur 


rence” but the facts, as stated by both the Appellate Divi 
sien and the New York Court of peals, nowhere disclose 
that “occurrence” was defined as in the Aetna Underlying 


Poliev. Moreover, both parties to that case urged that the 


1) Court | of irse, rested uy he 
Actna | ‘ | efinit of o re t In take 
te nt ‘ t clause The District Court's 
i ( { he ceident reveal it ippare ndet 
gy oft ecord t the Harri lot e defective 
thas ntained in the reco supports the i tate t 
1) ( t he lot contained pomson ) hat chicken 
ve ( ! it “ing m of | esulted ma singh 
ue () » 10; 129a-130a Ihe nt ‘ d eviden 
‘ ¢ ra i | ‘ superconcent te] tamir 
1) t | c lea Di ond’s biarrise plan 
qe? 3Oa-31 Thus, chickens fed the ulti 
‘ ¢ ken fee 1 r lefective 1. mactive Vit 
1). led 1 ecelve ire the intended nutritive upple el ( 
rl ere iscept le » and devel ped irieu tion 
Diamond's 


12 


words “accident” and “occurrence” were synonymous, a 
le which the New York Court of Appeals accepted only 
in the context of that case.* 

The District Court here, however, reasoned that, under 
Wesolowski and Johnson, occurrence as defined in_ thie 
Aetna Underlying Policy must mean “accident” and t 
‘accident’ must mean an event “which immediately pre 
ceded or occurred simultaneously with the damage” (Opin 
ion at 9; 129a). Not only does this obviously apply Johnson 
and Wesolowski bevond their express limits, it also flies 
directly in the face of the Aetna Underlying Policy’s defini- 
tion of “occurrence.” Again, that definition does not equate 
“occurrence” with “accident” but states that occurrence is 
an aecident which results in damage. Furthermore, this 
definition imposes no requirement that the aecident must 
take place immediately prior to or simultaneously with 
damage.** If “aecident” and “oecurrence” are simply con 
vruent for purposes of the Actna Underlying Policy, then 
that portion of the definition requiring the accident to 
result in damage is superfluous and its insertion serves no 
purpose. New York law, however frowns upon a construe 
tion whieh would render any portion of a contract super 


fluous. See 6 i. Simpson and R. Duesenberg, Mneyclopedia 
Past cases have used the words inte rchanyveably and 
that no distinction should be drawn on this basis in t 


cast 33: Ni¥.2d.at 172-173, 303: NE 2d 


899. Indeed, the Court even reiterated this linnti 


however, we see no occasion to find any 


NTN ) 
MOSES ore) re ore 


nouns for present pur] 
910. nJ., 350 N.Y.S.2d at 899, n.l. 
his reasoning further exposes 
The Court starts with two premises 
(2) the accident must take place immediately priot 
neously with damage An obvious corollary to tl 
is that accident is different from) Gamage, Under 
howevet occurrence accident and, therefore 
different from damage. Yet the Aetna l 
occurrence so as to include damage. Thus, the 
yie'ds this contradictory result must be incorre 


Contracts § $813 at 484-485 nn.11-12 


(1963). 

While the Aetna Underlying Poliey contains no definition 
of “accident”, the District Court falls into the error of 
assuming that this term has some fixed judicial meaning 
which must apply to every manifestation of this word in 
an insurance policy, As the New York Court of Appeals, 
stated in Croshier v. Levitt, 5 N.Y.2d 259, 262, 157 N.E.2d 


St NUYS .2e S2liags ' 1959), however: 


No all-inclusive definition of ‘accident’ is possible 
nor any formulation of a test applicable in every 
case, for the word has been employed in a number 
of senses and given varying meanings depending 


upon the relevant context. 


Accord, Me (rroarlty Vv, Gre at Ame rican Tn Hrance Company, 


36. N.Y.2d 358, 329 N.H:2d 172, 368 NVY.S.2d 485. (1975) ; 


i} fa ae Jur lnsurance ° 1099 (}963):.?* 


The relevant context here is that Diamond, a major 
chemical company, must necessarily obtain comprehensive 


liability insurance to proteci itself against damage claims 


arising out of its products which are possibly defective, as 


here where defective goods prepared at the Harrison plant 


estatement (Second) of Contracts, explanat 
at 516 ( 
rpreted as a whole, it is assumed in tl 


, | ; 
us Phouy 


Fent. Draft Nos. 1-7, 1973 


note that even “tailor made” agreement contain 


or redundant tet the District Court offe no reas 
nd element in the Aetna Underlying Policy's definition 
rence shoulda he considered superflu jus or redundant 


t Court ought to have 


gainst mechanically applying a= prioi 


without regard to the context in w 
\ word is not a crystal, transparent 
fa living thought and may 


to the circums 
245.1 
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eave rise to just such claims.* Thus, Diamond has obtained 


] 
; + 


Insurane eoverave or procduets liability. such as hat 
oceasioned by the accidents at the Harrison plant. 

To construe “accident” in the Aetna Underlying Poliey 
as referring a production mistake such as that 


oceurred at the Harrison plant is fully supported by the 


basic rule that an insurance policy must be construed with 


respect to the risk insured. See 1 ch Insurance 2d 


OH, (1959 


Ar thority from other jurisdictions confirms that ‘“acei 
dent,” as used in the Aetna Underlying Poliey, should refer 
to the two production mistakes at the Harrison plant.** 

Thus, Andrews & George Co, Ltd. v. Canadian Indemnity 
Co., [1952] 1 D.L.R. 180 (Brit. Col. Ct. App. 1951) rev’d on 
other grounds [1952] 4 D.L.R. 180 (Canad. Sup. Ct. 1952), 


‘ . 


held that a defect in manufacture constituted an “accident’ 


under the plaintiff’s insurance policy from the defendant. 
In this case the plaintiff, a manufacturer of glue, had 
obtained insurance with respect to “liability imposed by 
law” for “damage caused by accident.” Certain glue manu 
factured by Andrews & George Co. Ltd. was sold to a 
lumber company which used it in the manufacture of pls 
wood. Subsequently, it was discovered plaintiff's glue had 
heen defective, rendering the plywood below standard. The 
plaintiff paid the lumber company its loss from the sul 


1 ° 4 
he rich 


* To argue that Diamond obtained insurance against the 


possible harm occasioned by its goods passing to third partic 

misses the point. In the ordinary course of business, Diamond’ 
goods do pass to third partie no risk is 1V «1 there But 
the ordinary course production mistakes, such as the accident at 
Harrison plant, which created defective goods, do not happen 


it is this risk against which Diamond has obtained insurance 


** While ippellant has referred to New York authority in con 
struing “accident,” there ippear to be no New York cases direct] 
point as to whether “accident” would encompass a producti 
error, such as occurred at the Harrison plant \s discussed, 
there also appears to be no direct authority, whether from 
or any other jurisdiction, which construes a batch clause 
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standard plywood but defendant’s insurance company 
denied any liability. The Court of Appeals correctly rea- 
soned that it was clear that “aecident” had to refer to an 


accident ie manufacture of the glue: 


Damage could only happen if there was a fault in 
the manufacture of the glue. Unless the accident 
applies to something in the manufacture of the glue 
and damage to property of a purchaser resulting 
from such accident, the appellant got no advantage 
from the insurance. I think therefore that the word 
“accident” applies to some defect arising in the 
manufacture of the glue.* [1952] 1 D.LUR. at 185-184. 


Ramco, Inc. v. Pacific Insurance Company, 249 Or, 666, 673, 
439 Pd 1002, 1005 (1968) accepts the reasoning of the 


British Columbia Court of Appeals that 


the meaning of the word “accident” must be 
vant to the kind of product being manufacture 
insured and to the kind of loss that it could sus 
by reason of a defect in manufacture. 


In that case a manufacturer of heaters covered by an insur 
ance policy for “loss caused by accident” recovered against 
its insurance carrier which had denied liability when the 


insured's defective heaters caused damage to a motel in 


vhich they had been installed.** See also, Noehring Co. v. 


ve Canadian Supreme Court held that the insured’s 


| 


* In reversing, tl 

g 
payment of damages to the lumber company had not been a “liability 
I | Iwo Justices agreed with the Court \ppeal , 


conclusion on accident; two dissented from this conclusio ind one 
expressed no opinion on that issue. 
lhe rel wince of this e to the reas ying necessar\ 


construction of ‘accident’ is not diminished by the fact 


F 
policy in question defines “products hazard,” for which insurance 


coverage was issued, to require the “accident” to take place afte 


the insured has relinquished possession of the products. Significantly 
“products hazard”, as defined in the Aetna Underlying Polic 

mly that damage must occur after the insured has relinquished tts 
products—which bolsters appellant’s conten’ion that “accident” refers 
to the production mistake at Diamond’s Harrison plant 


American Auto Insurance ¢ 


Be acon Te rtile s Of rporati rT 


lity Insurance Company, 


R. Hours 


hy (196) 


It has also bee: 
insurance agein 
dent” comprel.ct 


| 


Whe. 


and chance error 


process Is defeetin e, 


Finally, a careful analysis of t! ationale underlyins 
the New rk Court of Appeals’ decisions in Johnson and 
Wesolowski indicates that these two eases support the view 
that “accident” in the Aetna Underlying 
the production mistakes at the Harrison 
on, an mst | contractor, im 
tion work for subways, removed the a 
walls in front of two buildings which had adjoining, 
separate, sub-basements. In place of these remove d 
the contractor built two separate, teinporary walls 
ine the fronts of the two sub-basements. 

] 


after, a “rainfall of unprecedented inten: 


excavation. One of the temporary walls 
sub-basement flooded. Fifty minutes late1 the other sub- 
hasement was flooded by the collapse 
Faced wiin the question of how 
had heen for purposes of determini 
insurance carrier’s liability, the New York Court of Appeals 
reviewed the approaches to defining “accid nt’ whieh 
emerged from other jurisdictions. One line of authoriti 
* As discussed, supra 


caused by “accident.” 


held that where one factor is the sole proximate cause, 
there is only one “accident” though there may be several 
resultant injuries. The other approach held that for eael 
person who has suffered a loss there has been an accident. 
Appeals, however, chose as the soundest 

ase before it the view that an accident 

xpected and unfortunate event. In sup 

on the Court stated: 


This approach of determining simply whether thet 
was one unfortunate event or oecurrence seenis To Us 
to be the most practical of the three methods of 
construction which have been advanced bec: 
corresponds most with what the average 
anticipates when he buys insurance and 
“accident” limitation in the policy. < N.Y.2 
164 N..2d at TOS, L9G N.Y.S.2d at GS4 

] 


From this approach, the Court reasoned that there had 


been two accidents, namely the collapse of the two tempo 


rary walls, because the two walls had collapsed at different 


times and the collapse of one had not caused the collapse 
of the other. 

First, applying this rationale to the present case clearly 

inports the contention that there were two aecidents and 
hence two oceurrences. The accidents which rendered the 
two lots inactive and defective certainly constituted unex 
pected and unfortunate events. Moreover, the accident to 
the first lot was distinguishable in time and space from 
the accident to the other. Furthermore, the contamination 


of the first lot did not cause the contamination of the other.* 


hence 


unexpected 


i butter on different 
instances where butter became 


rancid. 


Second, the District Cor 
ratio decidendi of the 
support the District Court’s conclusion that 
Court of Appeals: 


rejected the 
referred to 
number of * 
ot acts by the 


damages. (Opinion at 6; 


Yet the Johnson court did not hold tha 
and unexpected act could not be an ac 

view which the New York Court of Appe: 
and the only one advanced by the defends 
pany—was that the rainfall was ‘he pros 
damage, a contention the court 
burthermore, the Johnson court 

that its “event test” was not incon 

cause of damage for determining 


when the latter test was properly applie 


In the instant case, it cannot be 

allege but one act of negligence as il proximate 
cause of the injuries to the two separate properties. 
Here the proximate cause cannot be said to be the 


heavy rainfall but separate negligent acts of prepar 


ing and econstrueting separate walls which, for all 
we know, may have been built at separate times by 


thy / 
t ) } 


separate groups of workmen. 7 N.Y.2d at 230, 164 
N.E.2d at 708, 196 N.Y.S.2d at 684" 


id Doll Manufacturing Co. v. Globe 
15 App. Div. 2d 901, 225 N.Y .S.2d 995 (1962), 


held that damage caused by a water faucet left on 


over a weekend constituted one accident under the appli- 


le insurance policy, reads the Jolinson test” as 


permitting reference to an act by the insured: 


In [Johnson], it was not the rainstorm and flood 
which ereated the liability or determined the seope 
of the coverage: it was the several and separate acts 


done by the plaimtiff in an atter ipted fulfillment of 


certain duties which were inadequately done. As 


} 


there pointed out, these ! aut which were 
attempted to be met by separate acts ere ated sever 
able liabilities. Therefore, when the walls of the dif 


} 1.) ! 
| ye . npsed, t yas held there \\ 


rereyt puriel a as 


more than one aceident. 15 App. Div. 2d at 901, 299 


N.Y.S.2d at 596.** (emphasis added) 


lhe Distriet Court’s reliance upon We dlowshi similarl 


involves a misapprehension of the reasoning in that case, 


Court of Appeals held that one 
econd ear, immediate followed by 
nN ith a third constituted 


rrence” for purposes of the insurance poliey in 


one “oeeu 
issue.*** While applying the event test, the New York Court 


* Since the Court’s reason for applying an was the 


et 
nize that 


int which 


** Thus a Federal District Court in a diversity 


} 4] ‘ x 
ected an t| tit a decisiol \ ti vt YO 


if \ppeals again ec | that choies upon the especta 
tion f the insu *) eae “>I also offe red a digres m1 on 


; 


between “occurrence” and  acel 


extent that there is any distinction bet n 
wo words, “occurrence” would appear more 
closely to approximate “event”. It is defined as “1. 
\n act or instance of occurring. 2. Something that 
takes place: an iner' ont” (The American Heritage 
Dictionary of the fa h Language, 1969, p. 9OS). 
Qn the other hand, an “accident” is defined as "] 
An unexpected and undesirable event; a mishap. 2. 
Anvthine that oecurs une pected or unintention 
lv’, op. ett, p. 8. Thus, the latter ce inition sug- 

4 ? | 


a connotation a Ocausation, white the lorie. 


~s pore objectively a “ripil ( al Whiat 
rather than being in any way related to how 
Wi peat, however, \ no occasion 1 


oe ; 
aifference between the 1 nouns 


PON ss, 1 “| at 17 


350 N.Y.S.2d at 899, n.1. 


Whi observation clearly indicates that with respect 


) 


“occurrence”, as defined in the Aetna Underlying Voli 
“accident” should be read as connoting the cause of dan 


age, namely the production mistakes at Harrison, while 


purposes differn 


liability insurance 


which results in damage 


ead: 


According to {the New York Court of Appeals’ view 

retention ol the term “aceld "in the | Aetna Under- 
ing Poli atter [U66 1 r} hh ch ‘nh some sup 

port to ce re ndants’ pos 

On plant conustitutl 

AMAL 


129a.) 


retain 


“occurrence . 


vAv, When correctly 
District Court's 
fo the farmers’ feed 


ad «clefective by the 


a untore l far trom 


anxiously awaited by the ehiek- 


i farmer. While it was un 


fortunate that chicken \ e fed defective chicken-feed, the 
unfortunate events in this sequence were the production 
inistakes at the Harrison plant, which gave rise to the chain 
of causation resulting in the chick ‘ingestion of defective 


food. 


B. The District Court erred in holding that the 
batch clause did not limit the number of 


occurrences to two. 


KMver ‘ the Aetna Under ng Policy's definition of 


OCCUrrenc He leave some doubt as to the number of 
ovcurrences this ecase*, the plain meaning of the batch 
The Home xcess Pol 


well as the definition of 


l3a-14a. 


provides, in tinent part, 


Ing out I goods o1 


door acquired by the named insur 


trading under his name shall 


ng out of one occurrence. 


clause, the District Court erroneoush 
term “goods o products” could only 


which Diamond sells hird partic 


ven for this result 


mstruction that an imsurance polices » construed 


ecording to the understanding of the rage businessman 
who purchases the policy and the District Court's view that 


} 


this construction follows “eon mon I per Whi \¢ Dian Olle 


does not quarre| with the cited* 1 * construction, 


application to the present case does not support thie 


trict Court’s result. Fi is result simply 


definition of the named insured’s products contained 


the Aetna Underlying Poliey, which ineludes “goods 
products manufaetured, sold, handled or distributed” 
Diamond. This definition certainly does not require that 


woods or products Inust be sold to be eovere ra by thy pol Cc 


” 


Such a requirement would be sound only if the word “and 


were inserted in place of the disjunctive term “or” in the 


sequence “manufactured, sold, hendled or distributed.” 


\ Contine fal 
(1968), aff'd, 
(1969), deals 
nedica 
herty Mfutua LS? 
N.Y.S.2d 705 (1974) doe 
products liability, the issue 


excluded damage ITISsiny 


market of the i 


been incorporate | 


ictriet Court’s construction co 


“ooods 


? 


vor 2 


lofi 


bal rocuets” 


DD 


a 


(1961) defines “goods” in relevant part (No. 3b): “chattels, 


lise, food pro lucts, chemical com) 


and at 1810 defines in 


, , , | | 
“something produced pry cal 


ny 


No. 2a) 


and “a substance produced from om 


othe I 


. O1LCE 


rood O1 | 


substances as a result of ¢ 


a 


rod 


hemical change 


substanee has been manutactured, 


uct for purposes of ‘he batelh 


bu ines 


which his 


oft an ordinan 


COMMON Sen 


that the two Harrison lots 


actured were in fact his goods or products 
thin the purview of the bateh clause, par 
poliey’s definition. Further 


Vitamin 


sometimes sold b 


D3 resin, alter melting 


nd blenai Diamorn.! 
and the same product actually shipped to 


sold by 


two Harrison 


to CUSTOTNErS § 


sometimes instead 
Thi 
ele: 


pul pose 


Harrison Is 


Prom 


is, the 


Diamond directly to third parties 


-ted of a substance which irly constitutes a 


ts Corsi 
1 


the 
that 


hateh 


the 


Diamond for of 


District 


oft 
he 


not 


produet 


Finally, t Court’s reasoning 


llarrison lots were “soods or products” rests upon its 


4 


contrivanee that these lots were “ingredients” (Opinion at 


mean neither 


1-12; 13la-132a). The term “ingredients,” however, does 


t even appear in the Aetna Underlying Poliey and its 


anee here repre 


tinicleunny 


rewriting 


wally Cr mipany 
lack, Mise. 


529 Sup. ('{ 
1969), Contract YT 


er 
COPE 1973) states: 


obligation 


understa i a 


parties." 


The one case which has expressly relied upon transfer 


to third parties as the basis for determining the n 


liber of 


oceurrences—Morris Pincoffs Co. v. St. Paul Fire & Marin 
Ins. Co., 447 F.2d 204 (Sth Cir. 1971)—did 


rot it 
I t not it 


insurance policy with a bateh claus And the hold 


i} 


there would require a finding that 


occurrence here. The Pincoffs ec: 


eaused by contaminated bird seed sold 
dealers who, in turn, resold to pet stores, 
ultimately, fed the seed to the 
rlit separate occurrences 


1000) hag f bird seed by thr 


feed and grain dealers Texas and 


also, Champion Internat 


(a { Ins. | 


75-823 (S.D.N.Y., May 1, 1975). 


et application of the rule 


should he eonstrued according 
ih purehased tl 


chines th number if oe . to two 


First. the damage involved in this case clearly “arose” out 


of the two Harrison lots as the word nmonl 


miderstood Thos. Webster Third Internat dD ‘ 


on 


ary at 117 (1961) defines “arise” in pertinent ps (No. 4) 


a: to originate from a specified soures 
come into being . 
In short, the damage to the chickens originated fron 
Harrison lots and thus they are two lots 
ich damage arose (fh. Ge 
aa2 F.2d 73 (24 C 
904 (1964): O. Falter, Ine 


Companies, 79 Mise. 24 981, 361 N.Y.S.2d 968 (Sup 
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Insurance Co. v. Contene ntal 
(1973), 


Ct. 1974): Westchester Fire 
Insurance Co., 126 N.J. Super. 29, 312 


afd. 65 N.J. 152. 319, A.2d 732 (1974) 


Second, the common understanding of the word “pre 


of “goods or products” makes 


pared” which modi lot 
clear that the expression applies to the Harrison lots. 


Thus, We h ter’ Third Tul nat onal Dic fronary at 1790 
1791 (1961) defines the verb “prepare”, in relevant part as: 


[-N la: aKe uly be forehand for some pur 


av), 
tion for a particular use, appl 


payne mit into ¢o 


cation or disposition 

No. daz} to put together; 
vaccine from live virus 
'No, 46:] MAKE, PRO 


COMPOUND. ... pre 


pared a prepare 1 the 


doctor’s preseription 
DUCK 
an. defines the adjective “prepared” at 1791 as: 


1 
! uitable he 


Random Hou Dictionary the English 
ed. 1966) gives the following 


Lanquage (unabr. 


definition 
condition 
regal for eat Oper tiss 
3. to manufacture, compound 


n cough svrup 


I. properly equip adv: pre 


(of food) processed yy the 


pared for a hurricane. 
1 


manufacturer or seer oa 


the like so as to be ready to serve or use with litth 


1 
ay! 


nV Cor king, ( le Lda, 


or no further preparation 
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These dictionary definitions thus leave no doubt that the lot 


of goods or products ¢ ncompassed by the batch clause wer 


1OSe 


ti two lots compounded,” “assembled,” “composed,” 


processed” —in short “prepared” at Harrison, Thus, 


and 
the Harrison lots were “4 repared” eoods ready for use 
king, just as prepared 


‘ 


with only a sivall additional underta 
food in a delicatessen is ready for consiunption alter 


spreading on bread. See, L. d: S. Delicatessen, fh 


Carawana, 143 N.Y.S.2d 350 (Sup. Ct. 1955); People v. 
Weolen, 161 Mise. 286, 291 N.Y.S. 660 (Magis. Ct. 1950).° 
That “pre yared” must refer to the two Harrison lots 1s 


further confirmed by the batch clause’s reference to prod 


ucts “prepared or acquired’, If Diamond's Louisville 
plant had acquired each of the two defective Harrison lots 


from another producer and had proceeded to do exactly 
what it actually did in converting those two lots into four 
lots of dry Vitamin D3 concentrate (*Nopdex”), there 
clearly would have been only two occurrences regardless 
of the additional numbers ol lots or batches of Nopdex 
200" prepared and sold to Central Soya. Yet to rely upon 
the number of lots sold to Central Sova when the lots were 
originally prepared by Diamond, rather than acquired by 
it, would interject. a ely artificial distinction into th 
construction of the batch clause and make the number of 


“rood 


lots depend upon the irrelevant pot ol whether the 


or products” were prepared or were acquired by the i 
insured. 
; *Thus, in Thomas v. Winchester, 6 N.Y. [2 Seld.] 397, 411 
1852) hile 1m] ne habilit pon a chemist who had ld bella 
donna labeled as “dandelion” in a bottle which a licated that he 
hal prepared the substance, the New York Court of Appeal 
obesrved: 
, 
Whe word prepared’ on the label, must be understvc to f 
. mean that the article was manufactured by i r that it had . 
: passed through some process, under his personal knowledge 


of its true name and quality 


1] is f +4] | 


} Nie ra) ‘ tl 


plain meaning hatelh clause 
that there were two occurrences in this case 
reasonable and one intend 
of course, hornhook 
inter} 
parties 
subordinate, contract is t riven that mterpre 
tation which \ arry out the intention of the parties.” 
6 L. Simpson and R. Duesenberg, Kueyclopedia of Neu 
York Law: Contracts §805 at 467 (1963). See also 1 Cou hh 


lnsurance eis | LS ‘7 al 649-652 (1959): 


The object of the interpretation or construction of 
an insurance policy is to ceterinine the intent of the 
ir mutual understanding as expressed 

nav be wiven effect accoremes 


real purpose and intention, 


Furthermore, if tl yard an awl nent 


their eontract to writing but that writing is ambiguous, 


parole VCO nd Is Hissible to 
apy i Writing to its subject matter. Co) 
dental Life Insurance Co., 4 N.Y.2d 630, 152 N.B.2d 85, 176 
NUY.S.2d 660 (1958,; L. Simpson and RR. Duesenberg, 
supra, <808: Restatement (Second) of Contract 240) 
(Tent. Dratts Nos. 1-7, 1973). Thus, should ambiguity be 
found ie construction of the batel clause, parole evi 
dence would be admissible to resolve any such ambiguity. 
The context in which an ambiguity might be said to arise 
n the present case is slightly different from the standard 
situation involving a dispute between two parties to a 
writing. The bateh clause as well as the definition of occur- 
rence both appear in the Aetna Underlying Poliey, a con 
tract between Diamond and Aetna, yet these two expressions 
in that contract are adopted in the Home Excess Policy, a 


contract between Diamond and Home. Put another way, 


29 


[lome chose for itself and for Diamond the hatch clause, as 
well as the definition of occurrence, as they appear in 
\etna’s contraet with Diamond. Since Hlome chose these 
ords as they appeared in the context of a pre-existing 
eontract, surely the context im which these words appeared 
understood for the words themselves to be given 
meaning. Thus, Restatement (First) of Contracts 935(e) 


(1932) states at 319: 


\ writing is interpreted as a whole and all writing 
forming part of the same transaction are Interprm ted 
together." 


Diamond, as well as Aetna, offered competent parole 
evidence to interpret the context in which the adopted 
definitions appear. Unfortunately, the Distriet Court dis 
missed the proffered averments as “conclusory” statements 
of intent. Far from being conclusory, the Greening and 
Kaufmann affidavits discuss the negotiations between 
Diamond and Actaa which resulted in retention ot the batch 
clause. “hese affidavits make clear that both parties knew 
Diamond wished to retain the batch clause in order to 
assure an interpretation that would reduce the number of 
occurrences under its retrospectively rated policy and to 
eliminate any possible ambiguity in that regard which 
nicht result from reliance simply upon the definition of 
oceurrence. Thus, the affidavits submitted contained com- 
netent evidence as to intent. See 9 Wigmore Evidence 
2472 (3d ed. 1940) which states at 255: 


declarations of intention, though ordinarily 


excluded from consideration, are receivable to assist 


; 299 
iment } aus ( : ‘ tates 


Where a writing contains a sentence 
when taken by itself, it 


of the writing, and e 
caning ma\ TOU ithe 


meaning because of other pi of the writing 


er} (hing an CPUUIVOCATLON, 
upon application to external objects, 


yy plore of thie ye equally. 


© Federal Rules of Evidenee. 
tent parole evidence explains the 


\etna with respect to the words in « 


Home clearly adopted when it 


tnanifestine that intent. This obviates the 
Court’s argument that parole evidence should not be con 
sidered, since Diamond and Aetna’s intent was not com- 
municated to Home. One additional factor renders the 
District Court’s position untenable. The Restatement 
(Second) of Contracts §227 (Tent. Drafts Nos. 1-7 1973) 


provides at 507: 


ariie rhearve ittsel a (*] 
Ineanings ft a promise or agreement or a term 
thereof, it is interpreted in aecordance with the 
meaning attached by one of them if at the time the 
agreement was made 
(a) that party did not know of an different 
meaning attached 14 the other, and the other knew 


the meaning attached by the first party; or 

(b) that party had no reason to know of any 
different meaning attached by the other, and the 
other had reason to know the meaning attached 
by the first party. 


Subsection (b) would most elearly apply to the present 
case, Certainly Home has adduced no evidence which even 
suevests that Diamond had reason to know of the construe 
tion which Heme now attempts to foist upon the batch 
clause. On the other hand, the Burns Affidavit in support 
of Home’s motion for summary judgment, indicates that 
Home knew of the $100,000 per occurrence deductible (13a), 


while the subsequent Mella Affidavit in opposition to Dia- 


states only that Home “was not ad 


aU- 


per occurrence deduetib . 


} 


e (62a). 
should have clearly put Home on 
with regard to the lot clause. 

the Case, Home’s carelessness in 


reference should, as a matter of 


for holding tha yne had reason to 


Diatnon intent because normal business practice 


uild have put Home on notiee., 


C. The District Court erred in not applying the 
rule of contra proferentem to resolve any ambi- 


guity concerning the number of occurrences in 
Diamond’s favor. 


if this Court should conelude that the insurances 


Hou e's position on the number 
Dinmond’s, this cunbiguity 


llome, the insurer, and in favor 
sured. This result is dictated by New 
ainbiguity in an insurance 


avast Insurer and in favor of 


is summarized in the Latin maxim contra pro 


rentem, Pan American World Air, lune. vy. Aetna Casualty 
4 2d 989 (2d Cir. 1974); Champion 
; wally Clom 
& Casualty C 
WeGroarty vy. Greal American 
21 358, 329 N.B.2d 172, 368 N.Y.S.2d 485 
Liberty Mutual Fire Insurance Co., 11 
183 N.1.2d 899, 230 N.Y.S.2d 13 (1962): State 
wa! Automobile Insurance Co. v. Bush, 46 App. 
N.Y.8.2d) 220) (1974 Indeed, New York 


varently asl District 


by requiring the insurer 
ix the only reasonable con- 
“| submits “a possible 


though not the only 


Insurance, 
reference the at {inition oft 


in the Aetna Underlying 


a superior 
Aree t 
a lopt. 
OceuUrrences 


clearly be resolved against 


Llone I LCOSS 1 Hey md hie rt 


rote the 


dispute 


The application of contra proferentem to the 


hetween Home and Aetna cannot be resisted on the 
is a “dispute betwee 


eround ~ 


that the present controversy 
* Indeed. Diamond has an obvious financial 


ers. 
in whether there were four occurrences or two 
were Tour OCCUPPETLCes, 1) elitr nd would hye foreed to absorb 


| damage because of the $100,000 


up to $400,000 of the tota 
deductible per occurrence On the other hand, if there 


were two occurrences, 
to $200,000 of the total damage. 


Diamond would he eompel 


absorb only up 


Diamond has a very real financial interest in a determina 


fion that there were two occurrences, 
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Such an analysis led this Court to apply the Ne 


rule of contra proferentem in the Pa) America? 


tween insurers was 
involved. Briefly summarized, that case was 

American against it: isk Insurers and both 

and government war risks insurers with respect 


extent of insurance coverage for the destruction of a Pan 


American jet hijacked and destroyed by Palestinian terror 


ists. The all risk insurers’ standard policies contained 


certain exclusions as to war damage which exclusions con 


stituted the language of coverage in the private war risk 


policies. In holding that the case was not simply a dispute 


between insurers over whose policy covered the loss, this 


Court pointed out that the insured had a clear financial 
stake in coverage by the all risk insurers, because these 
were found not Hable on the basis of certain war damage 
exclusions, Pan American would suffer a $288,000 gap in 
coverage. In this case, Diamond will suffer a gap in cover 


age of up to $200,000 if Ifome’s construetion of the bateh 


clause is accepted. Thus, this Court’s opinion in) Pan 


American, which rejects the notion that contra pi 

is inapplicable merely because there may be at least two 

insurers involved in the controversy and one insurer may 

he found agreeing with the insured, applies with equal force 

to the present case: 
The all risk insurers claim that contra proferentem 
is not applied where the dispute is in reality between 
groups of insurers. While their statement of prin 
ciple may accurately represent the law in some juris 
clictions, see, e.g. Boston Insurance Co. v. Fawcett, 
357 Mass. D5), 538, 258 N..2d thls > (1970), it 


does not state New York law. 505 F.2d at 100: 


London Assurance Corp. v. Thompson, 170 N.Y. 94, 62 NE 
1066 (1902). See, ee. Float-Away Door v. Continental 
Casualty Co., 372 F.2d 701 (5th Cir. 1966), cert. denied, 389 


2 
ea 


U.S. 823 (1967): Broome Cownty Co-operative Fire Insur- 
ance Clo. v. Aetna Life and Casualty Co., 75 Mise.2d 587, 
N.Y.S.2d 778 (Sup. Ct. 1973); Jamestown Mutual Insurance 
Co. v. Nationwide Mutual Insurance Co., 266 N.C, 430, 146 
S.i6.2d 410 (1966). 

The recent case of ( hampion International ¢ orp. V. Con 
tinental Casualty Co., Ins. L. Rep. (Fire & Casualty Cas.) 
at 75-823 (S.D.N.Y., May 1, 1975) in effect applies this 
Court’s reasoning on the upplicability of contra profer 
entem to a set of facts strikingly similar to those in the 
instant ease In Champion, the insured plaintiff bought a 
large number of viny ply wood panels from another com- 
pany and re-sold them to other manufacturers for installa 
tion in houseboats, campers, etc. Many of these panels 
were defective and resulted in substantial damages, though 
no damage sustained by any single vehicle was greater than 
$5,000. Champion was insured by Liberty Mutual as pri 
mary earrier under a comprehensive general liability policy, 


yroviding a limit of $100,900 per occurrence subject to a 


| 


5,000 per occurrence deductible, with oceurrenee defined 


as nere, Additionally, Champion had an excess policy 
from Continental that contained a definition of occurrence 
equivalent to Liberty’s policy and a provision effectivel 
adopting Liberty’s “terms and conditions” by reference 
While Liberty had apparently aecepted Champion’s posi 
tion that liability arose from one occurrence, Continental 
maintained that there had been one occurrence for each 
vehicle sustaining damage. The District Court resolved 
the ambiguity over the number of occurrences against 


Continental, the excess insurer: 


I find in favor of the [insured] heeause T find 
that the contested language is ambiguous. The 
interpretation urged by the Jinsured| may not he 

only reasonable interpretation, but tf is a reason 


one, That ts all the |insured] is requires 


rove Champion, supra, at S25. 
| / / 


D. The District Court erred in not holding that 
Diamond’s competent evidence on industry cus- 
tom and usage required a finding of two occur- 


rences. 
Pertinent industry eustom and usage constitute a 

important aid in the construction of Insurance policies 
Evidence of usage 1s . _ admissible to 
written contract to the subject matter of the action, 
to explain expressions used in a particular sense | 
particular persons as to particular t 0 ‘ 
effect to language in a contract as it \ nderstood 
by those who made it. Sh th Vs Cleu : 114 a 190), 
193, 21 N.E. 160, 161 (1889) 

Ss 1 Couch Insurance 2d § 15:59 (1959). Furthermore, the 

existence of an ambiguity is not a necessal eclicate te 

the aclimisstbilits of evidence as to custom oO “vere 

Restatement of the Lau f ( nhrvact ’ nd Hy, eo 

ment d (Tent. Draft Nos. 1 7. 1973) states at 564 
Language and conduet are in gene ral given meaning 
hy usage rather than by the law, and ambi tv and 
contradiction likewise depend upon usage Henes 
usage relevant to interpretation ts treat las part ol 


the context of an agreement in determining whethet 


there is ambiguity or contradiction as vell as in 
resolying ambiguity or contradiction, There Is no 
requirement that an ambiguity he shown befor 


usage can be shown 


Finally, knowledge 


Gell y List ) hile I) (ra 


presumed, lence, im 
Hartford, 168 F.2d T74 (2d Cir, 1948), a vacht owner was 


ve known the meaning that custom and 


prestumed to h 


usage ascribed to the term “lay-up” used in his yacht insuy 


it conclusion this Court stated: 


ance policy. In reaching the 


_ evidence to interpret the meaning of a term used 


) 
Parties are 


ina contract is undobutedly competent. 


toms and 
ora 
tomal 


the contract 


Diamon 1 hie 3 1 the } l avit (37a 39a) 
uncontradicted’ hdene ) Insurance icdustry custom 
governing the bateh clause Based 
the adjustinent, examination 

rance Company of North America, his handling 
of a number of claims to which the bs ‘|i » applied, 
ind his participation in ting the batch clause witl 
respect to many products liability claims, Mr. Collins, now 
an Assistant Viee President for the insurance brokerage 
firm of Alexander & Alexander where he had been employed 
as casualty claims director for three vears, averred that 


customary understanding and usage in thie 
is that once a batch or lot has separat 
erity and an administrative number for accou 
ing and production purposes, there is a | within 
the meaning of the batch clause. Vhe number ol 
hatches or lots that is relevant in determining: the 
number of “oecurrences” is the number identifiable 
at the stage where the “accident” oecurred. The 
first stage when (a) the product is divided into 
identifiable batches and (b) an accident occurs or has 
occurred is the stage relevant to application of thy 
hateh clause. Collins Affidavit at §4 (38a). 


The ic t rejected this evidence beeause: (1) 
sufficient facts were not shown to demonstrate the qualifica 


tions of the witness to testify on insurance industry custom 


*The Mella Affidavit in no way contradict 


as to a custom and usage since Home’ 
was not aware of such custom and adds in a parentl 


vide understandiu 


and usage and (2) the proffered averments were ¢¢ nelusory 
statements as to general understan ling not supported by 
evidentiary facts. As to the first contention, th 


recitation of Mr. Collins’ background and experience surely 


helies the Distriet Court’s position on qu ification. Thus, 


Wiele v. Rosenblatt, 164 App. Div. G04, 150 N.Y.8.5235, aff a, 
991 N.Y. 567, 116 N.E. 1062 (1917) allowed a button cutt 
with several years experience in lus field to describe what 
kind of tongs were customarily used in his field and 
allowed another similarly experi need cutter to testily as 
to the method and tools customarily used to sharpen drills.* 
To the extent that the District Court’s conclusion rests upon 
the assumption that one witness alone cannot establish the 
existence of custom, it is, 6. course, wholly incorrect. 7 
Wigmore Evidence 9053 (3d ed. 1940). 


\ } Distriet Court's second premise, that, too, 1S 
incorrect. Thus, 7 Wigmore Evidence 1954 at 84 (3d ed. 


1940), rejects this notion as unsound: 


It has sometimes been said that a witness to trade 
sage may state only specific instances, or .0 st at 
least mention one or more in support of his statement 
of the gene il practice. This notion 1s traceable to 
some remarks of Lord Mansfield and later Judges, 
which do not jus'ifv it. There have indeed been 
judges who have refused, on all the facts of a case, 
to credit witnesses to usage, who could not adduce 
instances in verification. But there is no rule ot 
exclusion. The usage is itself a fact, and the ¢ pinion 
rule does not treat such testimony as an inference 
from data which can be adequately stated without the 
inference, 


('¢. Rules 702-705 of the Federal Rules of Evidence. 
Neither Appelgate v. Top Associates, Inc., 425 F.2d 92 
(2d Cir. 1970) nor Union Insurance Socrety of Canton, Ltd. 


«Hence a Federal District Court im . diversity action has exclu 
evidence from an affiant whom governing State lav’ would 
competent to stify See, Rule 601 of the Federal Rules 
Evidence 


. William Gluckin a 
ports the District ( 
ince neither case «aes 


custom and usage. 


E. The District Court erred in not denying all 
motions for summary judgment because there 
existed genuine issues of material fact 


as already forth Diamond’: 

he plain meaning of “oceurrence” and the 
bateh el: required the Distriet Court to grant Diamond’ 
notion for summary judgment and derv Home’s. Tf those 

are ambiguous and the rule of contra pi 
does not \ t ease, then the District Court should 
have tl all om ) yr summa judgment because 
there ex) u i s of material fact as to: (1) 
Diamond and Aetna’s if adopting the bateh claus 
and (2) the existence of insurance industry custom and 
usage concerning the batch clause.* These faetual issue 
made summary judgment impossible. See, e.g., Hartford 
clecident & Indemnity Co. v. Wesolox , oo N.Y.2d 169, 
H00 NL. 907, 350 NLY.S.2d 895 (1975); 6 L. Simpson and 
R. Duesenberg, Hncyels pedia of New York Law: Coutract 
SOY (19605) 


District Court’s out-of-hand rejection of the affi 


of Aetna and Diamond for technical ficiencies 


violates the cardinal rule that affidavits of those opposing 


sulnmary judgment are to be liberally treated. Thus, 10 C, 
and A. Miller F’ederal Practice and Procedure 
TOS-9 (1973) states: 


The cases seem to ine) ate that jud 


demanding in their examination 


lavit, in fact 
and Aetna’s aftiar 
is argument. 


ov 


t will treat the paner of the party 


This practice has 


proving 
| 


fact rests 


reasonap 
| ; 
The court 


preupr rs ol 


Moore Federa 
Indeed, in reviewing tl ol 


1} 


Janappellate court must take all factual 


thr party against Whom SUMNHALS 


10 CC, Wright and A. Miller, supra, 


CONCLUSION 


ict Court erred im h ing that the plain mean 
elause as W definition of occur 


Dirmond’s insurance poliey results in four, rather 


ecurrences mn this case In =) dome, the District 
rlooked the common meanmg ol 


these provisions and the nature 


Diamond had sought in 

failed to appl 
em to resolve against Home and in favor of Diamond 
nth poliey as to determination of the 
of occurrences Furthermore, the Distriet Court 
niproperly disregarded the eccompetent and unecont erted 
sidence of Diamond and Aetna as to intent and as to 
is stry custom with respect to the hatch clause. 
the forecoing reasons the decision of the 
reversed, the judgement vacated, 
co remanded with a direction either (1) to enten 


order granting Diamond’s motion for summary judg 


40) 


ment or, in the alternative, (ii) to enter an order denving 


all motions for summary judgment and to conduct such 


further proceedings «s may be appropriate. 
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